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Overview 

• Website Accessibility  
– What the law requires 
– Recent litigation 
– Responding to demand letters 

• Section 1557 of the ACA 
– What the law requires 
– Recent developments 
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2008:  Class Action Settlement. 
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Sampling of Hundreds of Known 
Lawsuits and Settlements. 
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What Happened: 2008  2017 
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What Happened: 2008  2017 

 
 
 
 
 
 
 

• Source: Pew Internet and America Life Project. 
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Disabilities and The Disabled. 
 
 • 1 in 5 Americans  ….  56.7 million people1  

• Includes wide range of disabilities across 
four categories  

• People move in and out of disabled status 
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1 US Census Bureau 
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What Does the Law Require? 
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Americans with Disabilities Act 
of 1990. 
• ADA Title III,  Public Accommodations 
• “No individual shall be discriminated against on 

the basis of disability in the full and equal 
enjoyment of the goods, services, facilities, 
privileges, advantages, or accommodations of any 
place of public accommodation by any person  
who owns, leases (or leases to), or operates a 
place of public accommodation.”  42 U.S. Code § 
12182. 
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What is a “Public Accommodation”? 
• There are 50+ types of businesses   
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Hotel   Restaurant Bar Bank      Theater   Stadium 
Store Hospital  Library Health Club School 
Health Clinic  Shopping Center  Lawyer’s Office 
Government Offices Senior Center  Bowling Alley 
Sport Stadiums 

 

Full list at: 42 U.S.C. § 12181 



ADA Title III. Public Accommodations. 

• Discrimination.   Includes failure to make reasonable 
modifications in policies, practices or procedures to make a 
good, service, or item available, unless the modification 
would fundamentally alter the nature of the goods, services, 
privileges or accommodations. 
 

• Discrimination.  Includes failure to take steps necessary to 
ensure that no individual with a disability is excluded, denied 
service, or otherwise treated differently because of the 
absence of auxiliary aids and services, unless such steps 
would fundamentally alter the nature of the good, service, 
facility, privilege, advantage or accommodation being offered 
or would result in an undue burden. 42 U.S. Code § 12182  
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Rehabilitation Act. 

• Section 504.  (29 U.S. Code §794) 
• “No otherwise qualified individual with a disability... 

shall… be excluded from the participation in… or 
be subjected to discrimination under any program 
or activity receiving Federal financial assistance…” 
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Required by Contract. 

• General: “Vendor will comply with all 
applicable laws and regulations in 
providing Services and Deliverables.” 

• Specific:  Services and Deliverables 
will comply with ADA, 504, WCAG2.0. 

• Pass-through: Vendor agrees to 
comply with all laws and requirements 
applicable to Customer. 
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What Does A Lawsuit Allege? 
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Courts and Judges Disagree. 
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National Federation of the Blind v. Target, 
452 F.Supp.2d 946 (N.D. Cal., 2006). 

• Complaint:  target.com website is inaccessible to 
the blind and therefore violates the ADA and state 
law.   

• On Target’s motion to dismiss: 
– Claims that target.com has a nexus to goods 

and services offered in store survive 
– Court grants dismissal of claims to the extent 

target.com does not impact enjoyment of goods 
and services offered in store 

Case ultimately settled.  Target agrees to payment 
and site improvements. 
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Cullen v. Netflix, No. 13-15092 (9th Cir., 
unpublished, 2015).  

 
 
 
 
 
 

• Contrast: National Association of the Deaf v. Netflix, 869 F. 
Supp.2d 196 (D. Mass. 2012). 

© 2017 Fredrikson & Byron, P.A. 



Gomez v. Bang & Olufsen, U.S. 
District Ct, S.D. Florida, Feb. 2, 
2017. 
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Bottom Line On Litigation: 

• Many courts are not hearing motions 
to dismiss.  

• Courts tend to require discovery and 
mediation. 

• 90% of Cases settle in 2 days – 6 
months. 
 

© 2017 Fredrikson & Byron, P.A. 



What Does a Private Demand 
Letter Look Like? 
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Carlson lynch letter “scan”  
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Scanning Tools Are Unreliable.  
Accessibility is a Human Test. 
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What is Discrimination?  
What is Accessibility? 
• What must a website operator do, to 

avoid discrimination? 
• U.S. Dept. of Justice: WCAG2.0AA 
• Plaintiffs: WCAG2.0AA 
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WCAG2.0AA Highlights: 

• https://www.w3.org/TR/WCAG20/  
• Provide alt-text / text alternatives for 

images. 
• Captions for videos. 
• Keyboard navigation (not mouse). 
• Consistent design. 
• Color contrast. 
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https://www.w3.org/TR/WCAG20/


Action Items to Reduce Risk, 
Promote Compliance: 
• Audit website (+ apps) 
• Improve website (+preserve evidence) 
• Assess the remediation (re-check) 
• Accessibility Statement (External) 
• Accessibility Policy and Plan (Internal) 
• HR portals & Vendor Contracts 
• Insurance (Cyber/ Website) 
• [continued on next slide] 
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Action Items to Reduce Risk, 
Promote Compliance: 
• Monitor, its not just one-time event 
• Train 
• Track your actions 
• Alternate methods (telephone support) 
• Website Terms and Conditions 
• Don’t ignore demand letter (start 

working on improving your site) 
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Section 1557 of the ACA 
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What is Section 1557? 

• Nondiscrimination provision of the 
Affordable Care Act. 

• Prohibits discrimination on the basis of 
race, color, national origin, sex, age, 
or disability in certain health programs 
or activities.  

• Extends or strengthens existing 
nondiscrimination laws. 
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Notable Provision 

• First Federal civil rights law to broadly 
prohibit sex discrimination.  
– Sex discrimination includes, but is not 

limited to, discrimination based on an 
individual’s sex, including pregnancy, 
related medical conditions, termination of 
pregnancy, gender identity and sex 
stereotypes.  
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Applicability  

• All health programs or activities, any 
part of which received “Federal 
financial assistance” from HHS.  

• Covered entities include hospitals, 
clinics, physician practices, home 
health agencies, health insurance 
issues, State Medicaid agencies, etc.  
– Applicable to employers in limited 

circumstances. 
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Effective Dates 

• Section 1557 of the ACA 
– Effective since 2010 

• Section 1557 Final Rule  
– Effective as of July 18th, 2016 
– Notice requirements: October 17, 2016 
– Benefit design changes: January 1, 2017 
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Access to LEP Individuals 

• Extends Title VI of the Civil Rights Act 
and Executive Order 13166. 

• Must take reasonable steps to provide 
meaningful access to each LEP 
individuals: 
– Provision of language assistance 

services. 
– Inclusion of language taglines. 
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Communicating with LEP 
Individuals 
• A covered entity may not:  

• Require individuals to provide their own 
interpreter or rely on an accompanying adult 
interpreter when there are competency, 
confidentiality or other concerns.  

• Rely on a minor child to interpret, except in 
emergencies and when no qualified interpreter is 
immediately available.  

• Rely on unqualified bi/multilingual staff.  
• Use low-quality video remote interpreting 

services. 
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Access for People with 
Disabilities  
• Extends ADA standards. 
• Must “provide appropriate auxiliary 

aids and services to persons with 
impaired sensory, manual, or 
speaking skills, where necessary to 
afford such persons an equal 
opportunity to benefit from the service 
in question.”  
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Access for People with 
Disabilities, Cont.   
• All health programs and activities 

provided through electronic and 
information technology must be 
accessible to individuals with 
disabilities unless doing so would: 
– Cause undue financial and administrative 

burdens; or  
– Result in a major alteration in the nature 

of the program or activity.   
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Access for People with 
Disabilities, Cont.  
• Interpreter requirements similar to 

LEP requirements. 
• Physical accessibility requirements. 
• Reasonable modifications to policies, 

practices, or procedures to avoid 
disability discrimination. 
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Compliance Program 

• Designate a responsible employee – 
Civil Rights or Section 1557 
Coordinator.  

• Implement grievance procedures. 
• Applies only to covered entities with    

≥ 15 employees. 
• May be incorporated into existing 

policies and procedures . 
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Posting of Notices 
• Full notice, with taglines in the top 15 

languages:  
• In significant publications and significant 

communications targeted to beneficiaries, 
enrollees, applicants, and members of the 
public 

• In conspicuous physical locations where the 
entity interacts with the public; and  

• In a conspicuous location on the covered 
entity's eb site accessible from the home 
page of the covered entity's Web site.  

 © 2017 Fredrikson & Byron, P.A. 



Enforcement 

• Existing enforcement mechanisms: 
– Title VI, Title IX, Section 504 and the Age 

Act apply for violations of Section 1557.  
• Informal enforcement, termination of 

Federal financial assistance; referral 
to the DOJ; and any other means 
authorized by law.  

• Individual private right of action.   

© 2017 Fredrikson & Byron, P.A. 



Section 1557: Recent litigation 

• Franciscan Alliance, Inc. v. Burwell  
– Preliminary injunction enjoins OCR from 

enforcing provisions that prohibit 
discrimination on the basis of gender 
identity and termination of pregnancy.  

– Argument: HHS exceeded its authority 
under the Administrative Procedures Act 
in defining “on the basis of sex.”  
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Section 1557: Uncertain future 

• Injunction is limited in scope 
• OCR’s public statement indicates 

continued enforcement of Section 
1557 regulations to the fullest extent 
consistent with the Court’s order. 

• Uncertain enforcement priorities of the 
new administration. 
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Questions? 

Steve Helland      
612.492.7428 
shelland@fredlaw.com 
 
Marguerite Ahmann 
612.492.7495 
mahmann@fredlaw.com 
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